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MARKET OVERVIEW

1. How do private equity funds typically obtain their funding?

Private equity funds obtain their funding from:

- Banks, companies, pension funds, insurance companies and
government institutions in Dubai and Abu Dhabi.

- Sophisticated high net-worth individuals and wealthy local
family businesses.

Investors also include sovereign funds and family investment
offices from the Gulf Cooperation Council (GCC) that includes
countries such as Saudi Arabia and Kuwait.

2. What are the current major trends in the private equity
market?

Private equity firms in the region have continued to favour the non-
cyclical sectors including healthcare, education, energy and
consumer-related businesses. Infrastructure also remains an
important sector for the region.

However, investment can be difficult for private equity investors, as
major projects are usually dominated by government-owned
companies and sovereign players which can exclude private
partners.

One of the reasons for the increase in investment may be the
decline in opportunities in Western countries. Higher prices for
investments in companies based in the West make it more difficult
for private equity firms to achieve their required internal rate of
return on exit.

Transactions

There has been an increase in exits and investments into the region
in 2014 (see also above, Investment).

Exits

2014 has seen an increased appetite for exits both in the region
and globally. However, an issue faced regionally is the bid-offer
gap being too large to bridge. According to recently published
data, deal flow was down in the first quarter of 2014 in comparison
to the first quarter of 2013. Deal flow in the first quarter of 2014
was, however, double that of the last quarter of 2013.

Buyer valuations continue to be conservative in 2014 and although
there is acknowledgement among buyers that distressed sellers are
no longer prevalent in the market, buyers still consider a
conservative offer to be enough to secure a deal. In contrast, sellers
who have weathered financial difficulties over the past few years
have now moved into better cash positions, making many of these
sellers reluctant to exit on the basis of a conservative offer.

REFORM

4. What recent reforms or proposals for reform affect private
equity in your jurisdiction?

3. What has been the level of private equity activity in recent
years?

Fundraising

From the limited information available, it would appear that a
number of foreign private equity firms sourced about 5% to 10% of
their funds from the region in 2014, with a large source of these
funds coming from local sovereign wealth funds and family
investment offices.

Investment

Private equity investment in the region has significantly increased
in 2014. This appears to be due to strong oil prices in the third
quarter of 2014. In addition, many of the recent investments
represent the first time that certain private equity firms have
invested into the United Arab Emirates (UAE) (for example, in
October 2014, GEMS education announced that an investor
consortium including Blackstone acquired a majority stake in
GEMS Education's emerging markets business covering the Middle
East, North Africa and East Asia).
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The law is stated as at 1 April 2015.

Federal Law No. 4 of 2012 on the regulation of competition
(Competition Law) has introduced a regime for the regulation of
anti-competitive behaviour in the UAE which previously did not
exist. The Competition Law came into force on 23 February 2013
and introduces merger/acquisition clearance requirements (among
other things). The implementing regulations for the Competition
Law came into force on 27 October 2014. The implementing
regulations set out key details referred to in the Competition Law.

The Competition Law applies to both:
- Entities undertaking commercial activities in the UAE.

- Entities operating outside of the UAE but whose activities affect
competition inside the UAE.

However, certain types of entities and industry sectors are expressly
exempted from the Competition Law. These include:

. Federal and local government entities and entities owned or
controlled by federal or emirate governments.

- Small and medium-sized entities (although neither the
Competition Law nor the implementing regulations expressly
define "small and medium sized entities").
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- Entities operating in specific industry sectors, including
telecoms;
financial services;
pharmaceutical;
production and distribution;
cultural activities;
oil and gas;
postal services;
electricity and water production and distribution;
sewage and waste disposal; and
transportation and railway.

The Competition Law requires entities to apply for merger
clearance from the UAE Ministry of Economy if they are
contemplating a transaction that will:

« Result in the acquisition of a direct or indirect, total or partial
interest or benefit in equity of another entity to which the
Competition Law applies.

- Create or promote a dominant position.
- Affect the level of competition in the relevant market.

Entities can also request to be exempted from the provisions of the
Competition Law by making an application to the UAE Ministry of
Economy.

It is therefore necessary for businesses to evaluate the impact of
the Competition Law. Given that the enactment of the
implementing regulations is so recent, it remains to be seen how
the UAE Ministry of Economy will interpret and enforce the
Competition Law and its implementing regulations. At a minimum,
the Competition Law and its potential effects must be considered
by any company which intends to acquire or invest in a UAE
business.

TAX INCENTIVE SCHEMES

FUND STRUCTURING

6. What legal structure(s) are most commonly used as a
vehicle for private equity funds in your jurisdiction?

5. What tax incentive or other schemes exist to encourage
investment in unlisted companies? At whom are the
incentives or schemes directed? What conditions must be
met?

The following legislation is currently in force in the Emirates of
Dubai and Abu Dhabi:

. Abu Dhabi Income Tax Decree 1965 (as amended).
« Dubai Income Tax Decree 1969 (as amended).

However, the regime is not enforced, apart from in respect of
companies active in the hydrocarbon industry and branches of
foreign banks operating in the wider UAE.

Within the Emirate of Dubai there is a free zone known as the
Dubai International Financial Centre (DIFC). Activities conducted in
or from the DIFC are subject to regulation and supervision by the
Dubai Financial Services Authority (DFSA). The DIFC also has its
own legal, regulatory and court system. There is a zero rate of
personal and corporate tax in the DIFC for a period of 50 years
from the date of establishment of the DIFC (Dubai Law No. 9 of
2004). This period can be extended for a further 50 years (Law No.
9 of 2004). The other free zones in the UAE also have 50-year tax-
free periods.
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Outside of the DIFC

Very few funds are domiciled in the wider UAE. One of the reasons
for this is the lack of suitable fund structures. All corporate entities
(except branches of foreign companies and corporate entities
incorporated in the free zones) must be majority owned by one or
more UAE nationals or entities owned by UAE nationals.

The types of entity that can be used to form a local fund are not
specified. However, Board Resolution No. 37 of 2012 on the
Regulation of Investment Funds (as amended) (Regulation of
Investment Funds) appears to envisage a local fund being
established by contract between the investment manager and the
investors. While contractually based funds are common in the GCC,
they exist in many other jurisdictions only as an alternative to
establishing a fund as a separate vehicle.

DIFC

The three types of corporate entity that can be used to establish a
domestic fund in the DIFC are:

. Investment companies.
« Investment trusts.
« Investment partnerships.

Trust structures are predominately used for property funds and
investment partnerships are commonly used for private equity
funds. An investment partnership is a limited partnership
registered with the DIFC, comprised of general partners and
limited partners. The general partner must be authorised by the
DFSA to act as the fund manager.

The two types of fund that can be established in the DIFC are
public funds and exempt funds.

As public funds are open to retail investors, more extensive
regulatory requirements apply to these funds. Exempt funds are
only open to professional clients who must make a minimum
subscription of US$50,000. Exempt funds can have no more than
100 investors and cannot be offered to the public (distribution is
only allowed through private placement). Private equity funds are
usually exempt funds.

In August 2014, the DFSA also introduced a new qualified investor
fund (QIF). The QIF regime was introduced to provide a lower cost
and less regulated alternative to the exempt fund. The QIF regime
is specifically targeted at sophisticated investors such as high net
worth individuals and family offices. To qualify as a QIF, the fund
must meet all of the following criteria (both at inception and on an
ongoing basis):

. The QIF must be limited to a maximum of 50 unit holders;

- Units in the QIF must only be offered by way of private
placement to unit holders who meet the "professional client"
criteria (see Question 12).

. Unit holders must subscribe for at least US$500,000 of units in
the QIF.

Fund managers of QIF's are exempt from many of the detailed
requirements applicable to public funds or exempt funds.

All exempt funds which fall within the definition of a QIF can also
now apply to the DFSA for a change in status.



7. Are these structures subject to entity level taxation, tax
exempt or tax transparent (flow through structures) for
domestic and foreign investors?

At present, there are no taxes imposed on the structures discussed
in Question 6.

8. What (if any) structures commonly used for private equity
funds in other jurisdictions are regarded in your jurisdiction
as being tax inefficient (whether by not being recognised as
tax transparent or otherwise)? What alternative structures
are typically used in these circumstances?

« Theindividuals performing certain functions within the
company (for example, board members and senior
management) meet the relevant suitability and integrity criteria.

Once a licence has been granted, the DFSA supervises the fund
manager's activities on an ongoing basis.

If the applicant only intends to establish and manage exempt
funds or QIF's, there is a fast track process that involves self-
certification relating to the adequacy of the systems and controls.
However, the DFSA still supervises these fund managers on an
ongoing basis.

This is not applicable (see Question 5).

INVESTMENT OBJECTIVES

1. Are private equity funds regulated as investment
companies or otherwise and, if so, what are the
consequences? Are there any exemptions?

9. What are the most common investment objectives of private
equity funds?

The average life of a fund is between three to five years, with
average rates of return sought being over 20%. In line with
previous years, private equity funds continue to be cautious and it
is thought that the focus will remain on investment in non-cyclical
and defensive sectors such as healthcare, retail and education.

FUND REGULATION AND LICENSING

10. Do a private equity fund's promoter, principals and
manager require authorisation or other licences?

Outside the DIFC

The Regulation of Investment Funds imposes the requirement for a
foreign fund to engage a "local promoter" in relation to the offering
of a foreign fund in the UAE.

The Regulation of Investment Funds provides that the following
entities can be licensed as a local placement agent in respect of a
foreign fund:

- Abank licensed by the Central Bank.
« Aninvestment company licensed by the Central Bank.

. A company holding an SCA licence to act as a local placement
agent.

- A representative office of a foreign company (in the case of
private offerings to "institutions" where there is a minimum
commitment of AED10 million per subscriber).

With respect to a local fund, the Regulation of Investment Funds
prescribes that the company establishing the local fund must
appoint a board of directors comprising three, five or seven
directors. In the event of a vacancy on the board of directors, a
replacement director cannot be appointed without the SCA's
approval. It is also not possible to remove a director without the
SCA's prior approval.

DIFC

To establish and manage a fund in the DIFC, a DFSA licence is
required. To obtain the licence, the applicant must demonstrate
that both:

. There are adequate systems and controls to manage the type of
fund that it proposes to establish.

In the DIFC, private equity funds usually take the form of exempt
funds (see Question 6). The fund manager of an exempt fund is not
required to keep the fund property with an eligible custodian. The
fund manager must instead:

. Appoint an investment committee for the fund.

- Make certain disclosures in its prospectus relating to the
method of holding the fund's assets.

The marketing of funds is based on generally accepted principles of
disclosure through prospectus requirements. The level of
prospectus disclosure required for public funds (which are open to
retail investors) is higher than for exempt funds (which are open to
professional investors only).

Foreign funds can only be marketed in or from the DIFC by DFSA
licensed firms holding advisory or arranging authorisations. A
foreign fund must meet the eligibility criteria set by the DFSA.

12. Are there any restrictions on investors in private equity
funds?

Outside of the DIFC

A foreign fund that is not open to the public in its home jurisdiction
must be promoted to "pre-determined" potential investors
(Regulation of Investment Funds). The Regulation of Investment
Funds does not define what is meant by the term “pre-
determined".

DIFC

Private equity funds in the DIFC tend to be exempt funds and
therefore are only open to professional clients. A person can be
classified as a "professional client" if all of the following apply:

. The person either:
has net assets of at least US$500,000; or

has been in the previous two years an employee of the
authorised firm associated with the fund or an employee in a
professional position at another authorised firm.

- The person appears on reasonable grounds to the authorised
firm to have sufficient experience and understanding of the
relevant financial markets, products or transactions and any
associated risks.

- The person has not elected to be treated as a "retail client".

The DFSA can impose any additional restrictions on any fund that it
regulates.
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13. Are there any statutory or other maximum or minimum
investment periods, amounts or transfers of investments in
private equity funds?

Outside of the DIFC

Where a foreign fund is not open to the public in its home
jurisdiction, the minimum subscription amount per investor is
AED500,000, except in the case of a foreign fund established in a
free zone outside the UAE (Regulation of Investment Funds). In the
latter case, the minimum subscription amount per subscriber is
AED1 million.

DIFC

In the DIFC, professional clients must make a minimum
subscription of US$50,000 to participate in an exempt fund and
unit holders in a QIF must subscribe for at least US$500,000 of
units in the QIF.

INVESTOR PROTECTION

Taxes

There are no taxes imposed on the structures discussed above in
the UAE or DIFC (see Question 5).

BUYOUTS

16. Is it common for buyouts of private companies to take place
by auction? If so, which legislation and rules apply?

It is uncommon for buyouts of private companies to take place by
auction.

17. Are buyouts of listed companies (public-to-private
transactions) common? If so, which legislation and rules
apply?

14. How is the relationship between the investor and the fund
governed? What protections do investors in the fund
typically seek?

Buyouts of listed companies are uncommon.

Principal documentation

18. What are the principal documents produced in a buyout?

As the majority of funds are foreign funds, the relationship between
the fund and its investors is governed by the applicable foreign law.

INTERESTS IN PORTFOLIO COMPANIES

15. What forms of equity and debt interest are commonly taken
by a private equity fund in a portfolio company? Are there
any restrictions on the issue or transfer of shares by law? Do
any withholding taxes or capital gains taxes apply?

Most common form

In the UAE, private equity funds commonly take equity in a
portfolio company. It is not common for private equity funds to
provide debt funding. However, Islamic banks commonly invest
through equity and financing. Conventional banks are not
permitted to take equity.

In the UAE, as in most other jurisdictions, the advantage of taking
equity in a portfolio company is the ability to obtain the maximum
return on the investment as a result of an exit. The disadvantage of
taking equity is the financial loss if the portfolio company goes into
liquidation.

The advantage of debt funding (particularly emergency funding) is
the ability to negotiate a high rate of interest on the debt. In
addition, the debt will rank in the event of liquidation and it is
possible to secure the debt with the company's assets.

Other forms

Taking equity in a portfolio company is generally the most
commonly used form of instrument. Other forms of instrument,
such as convertible and exchangeable ones, are generally not used.

Restrictions

In a limited liability company, there are statutory pre-emption
rights which must be respected on a transfer of shares.

Foreign companies can only invest up to 49% in UAE limited
liability companies (outside the free zones).

Certain entities may be required to seek merger clearance from the
UAE Ministry of Economy pursuant to the Competition Law (see
Question 4).

global.practicallaw.com/privateequity-guide

The principal documents produced in a buyout are:
- Equity documents:
investment agreement;
articles of association;
employment agreements.
« Acquisition documents:
share purchase or asset purchase agreement;
disclosure letter.
. Finance documents (if any):
bank facility agreement;
bank security documents.

Buyer protection

19. What forms of contractual buyer protection do private
equity funds commonly request from sellers and/or
management? Are these contractual protections different
for buyouts of listed companies (public-to-private
transactions)?

Private equity funds usually seek protection through warranties in
relation to various aspects of the target company's business. In
addition, covenants regarding the following matters are usually
provided:

« Future revenue or net profits of the target company.
- Recoverability of receivables.

- Continued employment of key employees.

. Key customer and supplier contracts.

Information about the management team can be requested and
indemnities are sought if there are particular areas of concern.

The private equity shareholder will also have veto rights with
respect to certain key decisions of the portfolio company.



20. What non-contractual duties do the portfolio company
managers owe and to whom?

There are general obligations under UAE law in relation to privacy
and the divulging of trade secrets, as well as the obligation of
confidentiality and the duty to avoid causing harm. A portfolio
manager must comply with these laws when approaching potential
investors.

Contractual and structural mechanisms

Covenants can be obtained from the company to prevent it taking
any further debt which ranks before that of the lender.
Alternatively, taking any new debt can be made subject to the
existing lender's consent.

Financial assistance

21. What terms of employment are typically imposed on
management by the private equity investor in an MBO?

The terms of employment typically imposed on management
include comprehensive restrictive covenants. It is also usual for
management to be obliged to transfer any shares that they hold in
a target company on termination of their employment. The value
received for the shares usually depends on the circumstances
under which the manager's employment has ended.

In addition to this, employee share options and "golden handcuffs"
can be included.

25. Are there rules preventing a company from giving financial
assistance for the purpose of assisting a purchase of shares
in the company? If so, how does this affect the ability of a
target company in a buyout to give security to lenders? Are
there exemptions and, if so, which are most commonly used
in the context of private equity transactions?

22. What measures are commonly used to give a private equity
fund a level of management control over the activities of the
portfolio company? Are such protections more likely to be
given in the shareholders' agreement or company
governance documents?

The private equity fund can have a right to appoint directors to the
board of the portfolio company, and this is common. Private equity
funds can also be given veto rights where their votes do not control
the board. These protections are usually found in the shareholders'
agreement.

DEBT FINANCING

Outside of the DIFC

There are no rules preventing a company from giving financial
assistance for a purchase of shares in the company. However, the
current draft of the new UAE Commercial Companies Law provides
that joint stock companies cannot provide financial assistance to
any shareholder to enable them to acquire shares in the company.
In addition, the draft law does not provide for a statutory
"whitewash" regime as seen in other jurisdictions.

DIFC

A company cannot provide financial assistance for a person to
acquire shares in the company or a holding company of the
company unless the financial assistance falls within certain
exemptions provided for in the Companies Law (Article 46,
Companies Law (DIFC Law 2 of 2009)).

Insolvent liquidation

26. What is the order of priority on insolvent liquidation?

23. What percentage of finance is typically provided by debt
and what form does that debt financing usually take?

Debt financing by private equity funds is uncommon. Investment is
usually made through equity investments. However, Islamic
banking institutions commonly provide debt and equity funding
(see Question 15). The debt financing is usually in the form of loans
or convertible loans. These transactions are structured to ensure
compliance with Sharia law.

Lender protection

24. What forms of protection do debt providers typically use to
protect their investments?

Security

Debt providers commonly take a mortgage over the borrower's real
estate. Assignment of receivables, insurance policies and
commercial mortgages can also be entered into. A commercial
mortgage is a registrable form of security over the business
premises, which includes all tangible and intangible assets of the
company. Perfection of the commercial mortgage is by way of
registration in the commercial register of the relevant Emirate in
the UAE.

Outside of the DIFC

On a company's insolvent liquidation, priority is granted to certain
preferred claims including the payment of:

- Wages and salaries due to employees for the 30-day period
before the declaration of insolvency.

- Government taxes for the two years before the judgment of
insolvency.

- Rent due on business premises for the current and previous
year.

- The costs and expenses of the insolvency proceedings.

Payment will then be made to secured creditors and lastly to
unsecured creditors.

DIFC

The DIFC Preferential Creditor Regulations apply to any company
to which the DIFC Insolvency Law (DIFC Law No. 7 of 2004)
applies. Together, the Insolvency Law and the Preferential Creditor
Regulations provide that on the winding up of a company, its
preferential debts must be paid after the expenses of the winding
up, in priority to all other debts whether secured or unsecured. The
following are deemed to be preferential debts:

- Sums owed by the company in connection with an employee's
pension or an end of service gratuity payment.

- Remuneration of a company's employees for up to four months
preceding the date of the appointment of a provisional
liguidator or the winding up order in the case of a compulsory
winding up.
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Any payments due in lieu of notice.
Compensation in respect of accrued holiday entitlement.

Equity appreciation

27. Can a debt holder achieve equity appreciation through
conversion features such as rights, warrants or options?

Investment can be provided through convertible loan notes where
the investor has the option to convert the debt into equity at a
certain price (not less than the nominal value of the shares). An
investor can use this mechanism to achieve more upside.

PORTFOLIO COMPANY MANAGEMENT

Violations of the law or of the bye-laws.
Errors in management.

The UAE authorities have recently taken firm steps towards
addressing corrupt practices in the private sector. Many individuals
who have engaged in corrupt conduct have been subject to
investigation and prosecution in recent years.

EXIT STRATEGIES

32. What forms of exit are typically used to realise a private
equity fund's investment in a successful company? What
are the relative advantages and disadvantages of each?

28. What management incentives are most commonly used to
encourage portfolio company management to produce
healthy income returns and facilitate a successful exit from
a private equity transaction?

Management incentives are commonly granted through the issue
of shares or a higher participation in the company's profits.
Employee share option schemes can also be implemented.

29. Are any tax reliefs or incentives available to portfolio
company managers investing in their company?

At present there are no taxes imposed in the UAE on portfolio
managers investing in their company (see Question 5).

Forms of exit

Corporate divesture by way of a sale to a trade purchaser or an
asset sale are the most common and most effective forms of exit
strategy.

Advantages and disadvantages

In a corporate divestiture, the seller usually has more flexibility
around the negotiation of the purchase price. This can be due to
the fact that the trade purchaser is looking to make a strategic
acquisition, to expand into a new market or offer a new product or
service to its customers that compliments their current offering.
Another advantage of a corporate divestiture is having multiple
potential purchasers involved in a bidding war or formal auction
process for the portfolio company.

A disadvantage of a corporate divestiture is that it can take up
significant management time and nearly always takes longer than
expected, even for smaller companies.

30. Are there any restrictions on dividends, interest payments
and other payments by a portfolio company to its investors?

In a limited liability company, there is a statutory requirement to
set aside 10% of its net profit each year for the formation of a
statutory reserve. Accumulation of this reserve can be suspended if
it reaches half the capital. The shareholders can agree to form
other reserves if desired. Dividends can only be paid from the
distributable profits of the company.

33. What forms of exit are typically used to end the private
equity fund's investment in an unsuccessful/distressed
company? What are the relative advantages and
disadvantages of each?

31. What anti-corruption/anti-bribery protections are typically
included in investment documents? What local law
penalties apply to fund executives who are directors if the
portfolio company or its agents are found guilty under
applicable anti-corruption or anti-bribery laws?

There is a statutory requirement that the directors in a portfolio
company must be liable to the company, the shareholders and
third parties for all:

Acts of fraud or abuse of power.
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Forms of exit

It is usual for a private equity fund to invoke a put option in the
event of an unsuccessful investment. The private equity investor
can usually invoke the put option if certain financial thresholds
concerning the company's revenue or net profits have not been
met. Deferred payment clauses are also possible. The mechanism
is used to reduce the investment cost or to avoid making further
investment where the portfolio company is not achieving certain
financial milestones.

Advantages and disadvantages

On a practical level, a disadvantage of invoking a put option is that
specific performance (or any other equitable remedy) is at the
discretion of a UAE court and, in general, equitable remedies are
not available in cases where an award of damages is considered to
be an adequate remedy.



PRIVATE EQUITY/VENTURE CAPITAL ASSOCIATIONS
MENA Private Equity Association
Status. The MENA Private Equity Association is a non-governmental organisation established in the DIFC.

Membership. Membership is by invitation only for active private equity and venture capital firms in the Middle East and North Africa
(MENA) region that meet set criteria, for example:

. Private equity firms with over US$100 million of funds under management in the MENA.
- Venture capital firms with over US$20 million of funds under management in the MENA.

Principal activities. The MENA Private Equity Association is a non-profit entity committed to supporting and developing the private
equity and venture capital industry in the MENA region. The association aims to:

- Foster greater communication within the region's private equity and venture capital network.
. Facilitate knowledge sharing to encourage overall economic growth.

The association also develops statistics to enhance transparency.

Published guidelines. Annual Reports on Private Equity & Venture Capital in the MENA region.

Information sources. Private Equity and Venture Capital reports and roundtable discussion papers.

ONLINE RESOURCES
Emirates Securities and Commodities Authority (SCA)

W www.sca.gov.ae

Description. This is the website of the Emirates Securities and Commodities Authority (SCA). The website contains SCA rules and
regulations. In the event of any inconsistency between the Arabic and the English text of the rules and regulations, the Arabic will
prevail. The website is generally up to date.

Dubai Financial Services Authority (DFSA)

W www.dfsa.ae

Description. This is the website of the Dubai Financial Services Authority (DFSA). It contains the legislation, consultation papers and
policy statements of the DFSA. It also has a public register containing information on firms and individuals registered with the DFSA.
The website is generally up to date.

Dubai International Financial Centre (DIFC)
W www.difc.ae

Description. This is the website of the Dubai International Financial Centre (DIFC). It contains DIFC legislation and regulations. These
laws are drafted in English. The DIFC website also contains a directory of the companies incorporated in the DIFC. The website is
generally up to date.
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